INTRODUCTION
In one of the first court cases testing the legal status of frozen embryos, a Tennessee court was asked to decide the fate of a couple's frozen embryos following an unsuccessful attempt at in vitro fertilization.' The husband had filed for divorce and the proceedings required a resolution to the thorny question of the status of their frozen embryos. Were the embryos mere property to be divided up through the same judicial process as the family house and bank accounts? Or were the embryos persons, whose future should be decided within the same legal framework as the custody of children? This was the one sticking point in the divorce that required litigation. 2 The dispute was animated by the couple's incompatible wishes: Mary Sue Davis wanted to use the embryos for implantation or, if that proved impossible, to donate them to another couple; her husband, Junior Lewis Davis, wanted the embryos to remain frozen until he and his wife could agree about their use, and he preferred destroying the embryos to donating them to another couple. 3 A midlevel appellate court held that life begins at conception and granted custody of the embryos to the wife. 4 The Tennessee Court of Appeals was perturbed by this result, noting on appeal that Junior Lewis Davis would be forced to have a child and might suffer "the psychological, if not the legal, consequences of pater-In all three positions, the concept of the person looms large: In the first, the embryo's status as a person makes it a legitimate subject of moral concern; in the second, the embryo's lack of personhood justifies the withholding of rights; and in the third, the embryo's status as a potential person supports the intermediate conclusion. In Davis, the court was hamstrung because the person-property dichotomy was inadequate to the task.
1 2 Indeed, the court explicitly endorsed the third view.' 3 But in spite of these shortcomings, the concept of the person retained its central place in the debate.
The quandary encountered by the court in Davis represents a general problem within legal reasoning. Davis is just one example where the concept of the person is asked to do more than simply replicate the biological concept of the human being. Personhood is a talisman that confers status, respect, and moral worth, and for this reason the concept is deeply ingrained in legal discourse in general and in human rights in particular.
14 Rights are usually ascribed to human beings or persons because these categories are valid bearers of moral interests; indeed, this pattern of reasoning is frequently invoked in domestic case law, the scholarly literature on rights, 1 5 and international instruments such as the Universal Declaration of Human Rights. 16 But these sources frequently offer conflicting guidance on the exact content of the concept of the person or its relationship to the idea of human beings. (Is person a broader category than human being or merely a synonym?) Indeed, this very content is at issue in these debates, which might suggest that finding the true definition of personhood is the key to a coherent theory of human rights. But as the following analysis shows, the centrality of the concept of the person in legal reasoning betrays its true argumentative role: Rather than illuminating human rights claims, the concept of the person often obscures 12. The court's first priority was to decide whether or not an embryo was a person under Tennessee law, presumably because such a determination would have some significance. Id. at 594. Note that the dichotomy between persons and property is an ancient distinction going back at least to Roman law, where the early classical legal theorist Gaius divided up everything under the law into three categories: persons, things, and actions. See G. Inst. 1.8 (Edward Poste trans., photo. reprint 1925) (4th ed. 1904).
13. 842 S.W.2d at 597. 14. The term "human rights" is used broadly in this Note, encompassing not only international abuses such as torture, but domestic questions of constitutional rights as well. There are two reasons for this wide interpretation. First, the scholarly literature in human rights is increasingly making linkages between international standards and domestic cases, so the term now has a broader application. Second, the concept of the person looms large in the rights discourse of both the U.S. Constitution and international instruments such as the Universal Declaration of Human Rights, so a comprehensive analysis of personhood requires consideration of both legal arenas.
15. See, e.g., John Finnis, Natural Law and Natural Rights 221-22 (1980) (discussing a person's entitlement to equal concern and respect); Louis Henkin, The Age of Rights 6-8 (1990) (discussing political and moral foundations for human rights).
16. Universal Declaration of Human Rights, U.N. GAOR, 2d Special Sess., Supp. No. 2, pmbl., at 72, U.N. Doc. A/810 (1948) (referring in preamble to "dignity and worth of the human person").
them. This suggests that, despite appearances, the concept of the person is unnecessary for human rights.
In Part I, this Note surveys the diverse areas of jurisprudence where personhood takes center stage, noting that the concept plays a key role even when its exact content is unclear. Part II explains this seemingly contradictory evidence by suggesting that personhood is a cluster concept, an umbrella that shelters diverse and conflicting intuitions. Part III distills the evidence from the previous two Parts and presents three ways that personhood is typically used in human rights discourse, arguing that each is ultimately unhelpful for pursuing these claims. By exploring these three categories of arguments, it becomes clear that the concept of the person cannot be the foundation for a human rights claim. Finally, Part IV offers an alternative analysis that identifies the real-but limited-contribution offered by the concept. 
I. THE CENTRALITY OF PERSONHOOD IN HUMAN RIGHTS
In order to understand the centrality of personhood in contemporary rights claims, it is crucial to determine the function played by the concept-i.e., how it moves the argument forward. The scholarly literature that discusses the content of this concept-what it means to be a person and how this differs from being a human being, if it does-has offered varied accounts, although most scholars assume that, whatever it means, personhood is indispensable for making a human rights claim. To take just the most obvious examples, the U.S. Constitution ascribes Fourteenth Amendment rights to persons, 19 the Universal Declaration of Human Rights makes reference to human beings, 20 and the International 17. It is not within the scope of this Note to offer a complete theory of human rights, nor is it feasible to catalog which rights should be included under this banner-a massive task well beyond the purview of this analysis. Nor will this Note identify which entities are the proper recipients of human rights. Furthermore, it also is impractical to offer a comprehensive and metaphysical account of personhood. Rather, the aim of this Note is quite modest in scope: to analyze the role played by the concept of the person in these legal arguments, how the concept functions, and to what degree the concept is essential to these arguments.
18. See, e.g., James J. McCartney, Embryonic Stem Cell Research and Respect for Human Life: Philosophical and Legal Reflections, 65 Alb. L. Rev. 597, 603 (2002) (noting many different and conflicting notions in legal literature as to what constitutes "personhood," and attributing lack of consensus to our "age that eschews meta-physics and asserts that much of our understanding of reality is invented, created, or is the product of interpretation"); MargaretJane Radin, Reflections on Objectification, 65 S. Cal. L. Rev. 341, 346 (1991) (arguing that the conception of the person is problematized " [w] hen attributes that are (or were) intrinsically part of the person come to be detached and thought of as objects of exchange" and certain characteristics of persons become marks of "lesser" personhood).
19. U.S. Const. amend. XIV, § 1. 20. Universal Declaration of Human Rights, supra note 16, art. I, at 72 ("All human beings are born free and equal in dignity and rights. They are endowed with reason and conscience and should act towards one another in a spirit of brotherhood.").
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Covenant on Civil and Political Rights makes reference to both 2 k~ithout indicating whether each term encapsulates distinct or overlapping groups. But a more detailed analysis is in order. This Part surveys some of the most contentious areas of human rights discourse to determine how the notion of the person is deployed. In each area, the concept of the person stands at the center of the legal controversy. These include cases of partial persons (children), potential persons (fetuses and embryos), past persons (brain-dead patients), almost persons (animals), irrational persons (patients with multiple personality disorder), and group persons (corporations and nation-states). While the first few cases deal with biological questions and their legal implications, the last few trace how the concept of the person can be uncoupled from its biological origins.
It is important to survey these areas of the law because the term "person" has varied meanings. Even within philosophy, personhood does not have a settled meaning but is the site of intense metaphysical disagreement. For example, Descartes famously conceived of persons as the union of body and soul, and fundamentally, the union of two kinds of substance: res extensa and res cogitans. 22 This union distinguished persons from mere animals (machines lacking souls) and from the divine (res cogitans completely untethered from physical bodies). Locke too thought of a person as a "thinking intelligent being," 23 and that the essential characteristic of the person was consciousness, so much so that transferring a consciousness to another human body would result in the continuation of personal identity in another body. 24 This meant that being a particular person was something quite different from being a particular human animal. But the Lockean view has been widely rejected by a more recent 21 . Compare International Covenant on Civil and Political Rights, Dec. 19, 1966, pmbl., S. Exec. Doc. E, 95-2, at 23 (1978), 999 U.N.T.S. 171, 173 (entered into force Mar. 23, 1976) (" [T] he ideal of free human beings enjoying civil and political freedom and freedom from fear and want can only be achieved if conditions are created whereby everyone may enjoy his civil and political rights, as well as his economic, social and cultural rights."), with id., pt. 3, art. 10, no. 1, S. Exec. Doc. E, 95-2, at 26, 999 U.N.T.S. at 176 ("All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person.").
22. Rene Descartes, Discourse on Method and Meditations 105-07 (F.E. Sutcliffe ed., Penguin Books 1968) (1641) (distinguishing between being a thinking thing and having corporeal extension).
23. John Locke, An Essay Concerning Human Understanding 335 (P.H. Nidditch ed., Oxford Univ. Press 1975) (1690) (concluding also that a person "has reason and reflection, and can consider it self as it self, the same thinking thing in different times and places").
24. Id. at 340 (arguing that if the consciousness of a prince were transferred into the body of a cobbler, the resulting combination would be the prince). Indeed, Locke also argued that consciousness and memory were the keys to legal responsibility and divine punishment would be handed down on that basis: "But in the great Day, wherein the Secrets of all Hearts shall be laid open, it may be reasonable to think, no one shall be made to answer for what he knows nothing of; but shall receive his Doom, his Conscience accusing or excusing him." Id. at 344.
school of thought advocating a view of personhood as a natural-kind term. 25 Under this view, persons are simply biological organisms of sufficient complexity that we can attribute psychological as well as physical characteristics to them.
2 6 Philosophers advocating a neo-Lockean position have vigorously challenged this viewpoint by conducting a series of deeply controversial thought experiments meant to elicit Lockean intuitions.
2 7 But the term "person" is so contested that it is not even clear that the word is being used in the same way by each theorist.
For that reason this Note conducts an independent inquiry into the term. Locke provides a starting point in his suggestion that "person" is a forensic term, "appropriating Actions and their Merit; and so belongs only to intelligent Agents capable of a Law .... ,,28 The meaning of the term is so difficult to nail down because it straddles not only metaphysics, biology, and religion, but also value theory, such as moral philosophy and the law. Given that at least part of the function of the term is to attribute legal predicates such as rights and responsibilities, we might analyze specific instances of this discourse in order to understand the concept's role in legal reasoning. That is the methodology of Part I.
A. Children
Take, for example, a situation where the agency of persons is in doubt. The uncertain legal status of children, particularly young infants, stems from a dilemma about classification. 29 [Vol. 105:209 but their agency is not fully formed, suggesting that they should be denied absolute freedom of choice.
3 1 This produces an uneasy tension. When formulated in legal terms, the question becomes whether children are persons under the law.
But to what degree is the concept of the person the appropriate conceptual framework within which to decide the human rights of children? In this situation, two elements of our notion of the person stand in tension: biological human beings and rational agency. While infants are undeniably biological human beings, infants have yet to fully actualize either their moral or rational agency. (Indeed, if an infant is a newborn or is mentally disabled, he or she may display less cognitive sophistication than some fully matured animals. 32 ) Usually these elements coincide in a fully formed human being who displays rational agency and deserves full legal rights; this is the typical case and it is uncontroversial. But for newborns, the components diverge in subtle but significant ways.
One might respond by noting that the concept of the person can vary by degrees. In that sense, a child could be less of a person than an adult-but a person nonetheless-in the same way that one object might be taller than another. While true, it is doubtful that this resolves the tension between the biological elements and the rational agency of the young child-especially when we probe our intuitions about the source of the varying degrees of personhood that we find in children. What varies by degree is the rational agency of the child. Depending on his or her age, a child may not yet have fully developed the hallmarks of rational agency such as means-end reasoning, accepting the logical consequences of beliefs and desires, and the transitive ordering of preferences. Such capacities develop with time and it is these deeper properties, and their fluctuations, that are the source of our intuition that children are persons to some lesser degree than adults.
B. Embryos and Fetuses
Consider the concept of the person in another area of human rights: embryos and fetuses.
3 3 It is striking that personhood still frames the de- (1973) , that the U.S. Constitution does not grant any independent protection to fetuses and embryos, id. at 156-57 (noting that references to "person" or "persons" throughout U.S. Constitution only apply postnatally), this is not to say that a state could not enact legislation to grant protections, subject to constitutional limitations designed to protect the liberty of other interested parties (such as pregnant women). For example, some state courts have bate over their legal and moral status, even when the concept is poorly equipped to handle such questions. 3 4 A debate over the use of embryos in stem cell research has raged in both the medical and legal literature, arguing the ethical question of whether embryos have interests which might bar their use in this research. 35 Much of this argumentation is person-centric.
3 6 When the debate moves beyond the concept of the person, it does so because the concept has little to offer and breaks down at the margins. 37 And it breaks down at the margins for the very reason that embryos are potential biological human beings who have not yet developed rational agency or a cognitive structure capable of supporting psyextended wrongful death actions for the unlawful killing of fetuses, and some states have explicitly amended wrongful death statutes to require this reading. See (Tenn. 1992 ) (noting that the three major ethical positions over legal status of embryos assign or deny rights on basis of a continuum with full personhood at one end and mere human tissue at the other). The concept of the person still frames the debate in Kass-the implicit assumption of the trial court seems to be that full human rights go with personhood and that entities in between persons and property should be afforded some-though not all-human rights. Kass, 1995 WL 110368, at *2 (stating that "[t]he fact that zygotes are not persons from a legal standpoint does not establish they are property within the ordinary sense of that term," noting that "they represent the ultimate in nascency and potentiality," and calling any equation between them and "washing machines and jewelry for purposes of a marital distribution . . . absurd").
37. 39 However, fetuses are frequently referred to as "persons" for purposes of wrongful death in tort law. 40 The need to hang onto the concept of the person can be so strong that the jurisprudence does so even on pain of contradiction.
41
The person-centric nature of the abortion debate can be explained, in part, by the language of personhood in the Fourteenth Amendment, which establishes the legal concepts required for anyone making an equal protection claim.
4 2 In other words, the nature of constitutional interpretation requires that litigants frame their arguments to fit the language of a constitutional provision, even when that language is unsuitable. and the embryo, even when issues of constitutional interpretation are largely absent.
4 3 This suggests that the centrality of the concept of the person in these debates is not wholly attributable to the constitutional language. Second, the fact that the Constitution requires litigants to invoke the language of personhood suggests that the term is not meant to begin an argument, but rather to signal the conclusion of the argument. In other words, personhood would not, by itself, constitute a reason for granting rights. The term "person" might be applied not as ajustification for the ascription of rights but rather to signal that we have, for other reasons, granted rights to the fetus and wish to signal this fact through conferral of personhood. 44 But if the concept of the person is deployed as a mere placeholder for a conclusion, it cannot simultaneously serve as a reason for granting rights, on pain of circularity.
C. Brain-Dead Patients
This brief survey demonstrates the centrality of the concept of the person to human rights discourse but suggests that the various elements associated with personhood do not necessarily cling together. Indeed, the most contentious cases in law and morality are precisely those where interpretations conflict. Consider the once-thorny issue of organ donation. 4 5 In order for organs to be viable for transplantation, they must be harvested while the patient's heart and lungs continue to function and provide oxygen to the body. However, organ donation of critical organs is only ethically permissible if the patient is already dead. 48. Jaffe, supra note 47, at 554 n.125 (pointing out that some consider "capacity to maintain integrated biological functioning" the appropriate standard for personhood). 
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The medical community ultimately solved this philosophical conundrum by inventing brain death, a neuro-state typically measured by a neurologist administering, among other things, an apnea test. 49 Brain death resolves the paradox that arises when a patient is dead even though her body continues to function biologically.
5 0 This theoretical rubric has been codified in state law 5 ' and state courts have also adopted the definition. 52 This solved the ethical quandary faced by the medical community: Doctors would only harvest organs from patients who were biologically alive but who were no longer persons under the law because they were brain dead.
3
The brain-death category prompts uneasiness for the very reason that it brings two interpretations of what it means to be a person directly into conflict. A biological animal continues to function (at some minimal level), but there is no evidence of higher cognitive functioning, no evidence of consciousness, and no evidence of rational agency at all. 54 If we insist on analyzing the question as one of personhood, an answer is not forthcoming.
5 5 But theorists tenaciously seek an answer because they as- sume the answer will be legally and morally relevant for determining the rights of those involved. 56 In fact, we consider it the central job of the law to resolve such questions because the stakes are so high.
7 D. Animals as Nonhuman Persons
As a next example, consider the role played by the concept of the person in the animal rights movement. The status of animals-particularly sophisticated primates-remains deeply controversial in law and philosophy, 58 although their cause has not yet been adopted under the banner of human rights in American law schools. However, the relevant aspect for the present argument is not the acceptance or denial of the animal rights worldview, but the concepts marshaled during these debates. Several theorists have suggested that some animals meet most criteria for personhood and are therefore deserving of basic human rights.
5 9 As with embryos, part of the problem stems from the law's reliance on the mutually exclusive concepts of persons and propertyneither of which are entirely satisfactory for dealing with animals. 56. See Veatch, supra note 45, at 45 (noting that all definitions of death attempt to "determine that which is so significant to a human being that its loss constitutes the change in the moral and legal status of the individual"). Although much of the animal rights literature is utilitarian in nature, 61 some of the arguments are framed within social contract theory, suggesting that certain animals have the cognitive sophistication to be considered auxiliary members of the social contract and therefore deserve Kantian respect. 62 These arguments suggest that the legal concept of the person is not only a central concept for human rights discourse, but is also an avenue for conceptual expansion of human rights.
6 3 One could expand the concept of the person to include animals that are not even biological human beings, either because they display some minimal rational agency or some of the psychological properties of human beings. 64 In this case, again, the various elements of the concept of the person stand in pronounced tension. While advocates for animal rights argue that animals exhibit some of the rational and psychological attributes of personhood, they readily admit that they seek expansion for nonhuman beings, i.e., for members of the animal kingdom who fall outside of the biologically defined group of Homo sapiens. Again, the important approach on animal rights in favor of arguing for animal welfare, regardless of theoretical foundation for that treatment); Tom Regan, The Case for Animal Rights 152-54 (1983) (putting animals into the category of moral patients, i.e., beings who are not sophisticated enough for moral agency but may nonetheless have moral interests); Singer, supra note 32, at 9-17 (urging ethical treatment of animals because of their capacity to feel pain but refraining from using concept of the person). (1924) . For a Kantian argument for animal rights that does not make reference to persons, see Regan, Human Wrongs, supra note 61, at 96 (concluding that all human beings and all animal beings "possess inherent value" and deserve "equal treatment" because both are "subjects-of-a-life").
63. See Cavalieri, supra note 62, at 122 ("[T]he rhetorical usage of 'person,' far from being useful only when it comes to strengthening the paradigm, turns out to be particularly valuable in just those cases in which moral reform is at stake."); cf. Steve F. Sapontzis, Aping Persons-Pro and Con, in The Great Ape Project, supra note 59, at 269, 270-72 (arguing that using personhood as basis for animal rights promotes species bias).
64. See Anthony D'Amato & Sudhir K. Chopra, Whales: Their Emerging Right to Life, 85 Am. J. Int'l L. 21, 27 (1991) (arguing that "whales and some other sentient mammals are entitled to human rights or at least to... the most fundamental entitlements that we regard as part of the humanitarian tradition").
point is not so much the validity of the arguments presented but the use of the concept of the person while making them.
Often these arguments for animal rights proceed by way of analogy.
6 5 First, biological human beings are entitled to rights. Second, animals share many of the characteristics of human beings, at least to some lesser degree. Therefore, animals are entitled to at least some of the same rights as human beings. Obviously, this argument only works if the shared characteristics are relevant to the ascription of rights-otherwise the analogy loses its force. 66 Personhood is often deployed in this context to signal the use of this argument by analogy. 67 Extending the concept of the person to animals therefore merely indicates that they share relevant characteristics with human beings and deserve rights on that basis.
68 This is not necessarily the correct analysis for all arguments in the animal rights debate. Indeed, it may be the case that personhood signals this kind of argument by analogy in some cases but not others. In any case, to the extent that it does, it indicates that these arguments must make reference to the relevant characteristics below the surface and that the concept of the person signals the analogy but does not lend direct force to it.
E. Patients with Multiple Personality Disorder
Consider next the difficult issue of criminal responsibility for patients with multiple personality disorder (also known as MPD 71 In order to determine when and how patients with MPD should be held criminally responsible for their actions, much of the debate hinges on whether each "personality" identified by a psychologist should be considered a distinct legal person.
7 2 This is another clear case where two interpretations of the concept of the person stand in some tension. Patients with multiple personalities have one biological body but exhibit extreme disunity in their lives. They often contradict themselves, change their minds on important matters, and experience stark episodes of forgetfulness and amnesia. 73 Some therapists make sense of this behavior by attributing these inconsistent actions to different psychological personalities.
7 4 Indeed, the patient may facilitate this process by naming the personalities and presenting himself to the world in the guise of one or more of them. 75 In some cases, the personalities interact with each other through the use of diaries and other communication methods. Therapists treating these patients are faced with two ways of looking at stemming from child abuse and other trauma and MPD diagnosis is unhelpful for resolving these obstacles); August Piper, Jr., A Skeptical Look at Multiple Personality Disorder, in Dissociative Identity Disorder, supra, at 135, 135-45 (arguing that diagnostic criteria for MPD are imprecise and overinclusive). But see Phil Mollon, Multiple Selves, Multiple Voices: Working with Trauma, Violation and Dissociation 122-23 (1996) (arguing that MPD patients are "pretending" in some sense, although denying that this impeaches the disorder and instead defining MPD as a "pathology of pretence").
71. The issue is discussed in Wilkes, supra note 34, at 109-31 (arguing that cases of MPD represent "the fracturing of the concept of a person"). 73. See, e.g., Eugene L. Bliss, Multiple Personality, Allied Disorders, and Hypnosis 121 (1986) (noting that multiple personalities often assume distinct name, identity, and behavior that cannot be explained away by therapist influence).
74. Part of the therapist's goal is to treat the patient as charitably as possible, in the sense of trying to find a rational explanation for his or her actions. See Carol Rovane, The Bounds of Agency 201-02 (1998) (suggesting that therapists may need to forgo the assumption that they are speaking with a single person in order to make rational sense of patients' behavior). The need to find the greatest degree of rationality in an interlocutor is not limited to the therapeutic context and is, of course, a generalized situation in behavior interpretation. See Donald Davidson, Inquiries into Truth and Interpretation 27 (2001) (explaining principle of charity in linguistic interpretation); Simon Evnine, Donald Davidson 102-03 (1991) (noting that charity principle requires a listener to make assumptions about a speaker's beliefs); Willard Van Orman Quine, Word and Object 59 (1960) (discussing charity principle and suggesting the maxim that "assertions startlingly false on the face of them are likely to turn on hidden differences of language," rather than an interlocutor's irrationality).
75. See, e.g., Doris Bryant & Judy Kessler, Beyond Integration: One Multiple's Journey 23-24 (1996) (describing development of patient's alternate personality during her high school years); Putnam, supra note 69, at 84 (noting that patients frequently use the first person plural to describe their behavior). the situation. First, they can see the patient as one agent, with one mind, who is experiencing pronounced episodes of irrationality and psychological discontinuity. Or, they can see multiple agents within their patient, each of whom exhibits a distinct rational point of view on the world and who acts accordingly. 76 In many cases, this might also lead the therapist to conclude that the patient no longer displays a single unity of consciousness but rather multiple centers of consciousness.
These disruptions are most compelling when the personalities pursue incompatible projects-especially if one is criminal. 77 In such cases an academic question of psychology becomes an acute problem for the law. 78 This radical disjuncture in behavior might be evidence that each personality constitutes an individual rational agent, and in turn, a person in his own right. 79 This would have consequences both for legal rights and responsibility." 0 One can justify this ascription by noting that an individual personality goes to great lengths to form coherent and consistent rational explanations, but does not feel compelled to offer explanations 78. See, e.g., Denny-Shaffer, 2 F.3d at 1014 (holding that there was "substantial evidence" that defendant's host personality was unaware of criminal conduct of her alter personality and was consequently unable to appreciate wrongfulness of conduct).
79. See Stephen E. Braude, First Person Plural: Multiple Personality and the Philosophy of Mind 206-10 (1995) (arguing that, in many respects, multiple personalities are persons and even those who deny their personhood frequently treat them as individual persons); Rovane, supra note 74, at 169-79 (arguing that multiple personalities should qualify as persons). However, Rovane does not take a stand on the complicated clinical issue of whether MPD is a valid psychological diagnosis; she simply argues that if multiple personalities exist, then they are persons in their own right. Id. at 170. Nor does the analysis presented in this Note require acceptance of the diagnosis. See infra note 86 and accompanying text.
80. See Saks & Behnke, supra note 70, at 119 (setting explicit standards for legal nonresponsibility in MPD cases). But see Kirkland v. State, 304 S.E.2d 561, 564 (Ga. Ct. App. 1983) (accepting Ohio v. Grimsley proposition that an MPD patient is a single person and concluding that "the law adjudges criminal liability of the person according to the person's state of mind at the time of the act; we will not begin to parcel criminal accountability out among the various inhabitants of the mind"); Ohio v. Grimsley, 444 N.E.2d 1071, 1075-76 (Ohio App. 1982) (concluding that defendant raising a multiple personality disorder defense was "one person"). The Tenth Circuit in Denny-Shaffer rejected the reasoning of these state court decisions and argued that the control executed by the dominant personality at the time of the crime was crucial for determining legal responsibility. Denny-Shaffer, 2 F.3d at 1018. Other courts have found insufficient evidence to resolve the controversy. See, e.g., State v. Wheaton, 850 P.2d 507, 514 (Wash. 1993).
[Vol. 105:209 THE CONCEPT OF THE PERSON consistent with those of the other personalities. 81 While this is a strong and controversial conclusion, 82 it is further evidence that our different interpretations of personhood can stand in radical tension. While rational agents usually come one to a body, this need not always be the case, as these rare psychological case studies indicate.
8 3 These cases place extreme pressure on our notion of the person as a biological human being with a unified rational point of view. 8 4 Of course, some might object that these cases are the product of overeager therapists, susceptible patients, and criminal defendants looking for legal excuses to avoid prosecution. Indeed, many psychiatrists and critics have discredited the diagnosis and its theoretical underpinnings. 85 Fortunately, we need not address the controversy here, as nothing in the current analysis requires an acceptance of the legitimacy of MPD as a diagnosis. 86 Even if no verifiable case of the disorder could be found, the conceptual point would remain: Faced with these circumstances, the concept of the person is invoked on both sides of the debate-among those who would ascribe personhood to multiple personalities and among those who would deny it-even though this novel situation makes it difficult to extend the concept successfully. When dealing with MPD, the biological concept of the human being conflicts with our notion of rational agency, producing tension within the concept of the person.
81. Rovane defends this standard and notes that the personalities in patients with MPD demonstrate "distinct rational points of view." Rovane, supra note 74, at 169; see also Braude, supra note 79, at 200 (describing personhood as "the set of psychological and behavioral attributes in virtue of which we are able to adopt certain attitudes toward the individual, interact with him as a more or less autonomous agent, and form a distinct relationship with him").
82 Acocella argues that patients told fanciful stories because they were, among other things, taking high doses of medications and undergoing hypnosis. Id. at 12-13; see also Merskey, supra note 70, at 6 (discussing skepticism stemming from growing number of MPD cases reported); Colin A. Ross, The Validity and Reliability of Dissociative Identity Disorder, in Dissociative Identity Disorder, supra note 70, at 65, 81 (arguing that the question can only be settled by designing an empirical study, as opposed to relying on case studies).
86. Indeed, the diagnosis has been discredited by, inter alia, therapeutic reliance on hypnosis, recovered memory, and stories of satanic ritual abuse, all of which have attracted serious criticism from the profession at large. See Acocella, supra note 85, at 39.
F. Corporations as Group Persons
While patients with MPD may include multiple rational agents within a single human body, the opposite is also possible: Several biological human beings mightjoin together to form a single rational agent-a corporation with legal status.
8 7 There is wide disagreement in the literature about the scope of rights for corporations under domestic and international law.
8 8 However, the disagreements take place against a common background provided by the concept of the person.
8 9 Furthermore, legal theorists have provided a rigorous defense of the possibility that corporations are persons. 90 Foreign legal systems grant corporations the basic right to property and in doing so attribute legal personality to corporations.
91 U.S. law grants corporations many more rights, including legal personality for purposes of tax law 9 2 and a right to be free from unreasonable search and seizure, 93 but denies other rights, such as the right 87 . For an excellent analysis of group agents and their properties using the language of rational choice theory, see generally Philip Pettit, Collective Persons and Powers, 8 Legal Theory 443 (2002). Pettit notes that collective persons display a unique rational decisionmaking structure which can only be explained by analyzing them as a group entity, rather than an aggregate of individual decisionmakers. This is the so-called "discursive dilemma." Id. [Vol. 105:209
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against self-incrimination. 9 4 These rights have spurred a corresponding movement to subject corporations to the same criminal liability as regular citizens. This liability includes responsibility under international human rights agreements 9 5 and even U.S. domestic penal law. 9 6 Again, the key point here is not the specific legal rights or responsibilities attributed to corporations. Rather, the proposition is two-fold: First, arguments attributing these rights and responsibilities make frequent reference to corporations as legal persons. Second, such arguments are paradigmatic examples of two elements standing in tension: the idea of the person as a single biological human being and the idea of a person as a single rational agent. In the case of corporations, multiple biological human beings combine to form a single rational agent for purposes of the law. The result is an internal tension in our understanding of what it means to be a person.
What this case study makes clear is that the concept of the person is not wholly restricted to scenarios where the person has some kind of intrinsic worth-where, as it were, the intrinsic moral worth of the person can be asserted. In these scenarios the concept is atomic and directly grounds a moral intuition about moral worth. But corporate rights are precisely the opposite: Corporations themselves have no intrinsic worth. Rather, their worth is extrinsic and stems from the benefits flowing to the natural individuals involved: the shareholders, the consumers, the employees, etc. To put the point more directly, the death of a corporation is cause for concern only for its effects on individuals, including unemployment, the loss of investment savings, or the termination of valuable products and services. By contrast, the death of an individual may be cause for concern regardless of its consequences, because the life of a human being has an intrinsic moral worth. While personhood's appearance in the latter case may give the false impression that the concept is intimately tied to moral worth, the term's use in the former case indicates something altogether different. [Vol. 105:209
G. States as Group Persons
A similar move is made in international law where states are treated as legal persons for purposes of international relations. 97 Indeed, the notion of the state as a legal person goes back to the very genesis of the nation-state as an actor within an international legal order. 98 Furthermore, not only are states granted legal personhood, their personhood is frequently invoked as the very reason they should be afforded rights in the international system. 99 These rights include negotiating treaties, freedom from territorial aggression, and self-defense. Indeed, most rights in international law are attributed to nations, and under at least one jurisprudential theory, nations are considered to be the only legitimate bearers of rights under international law. 100 Also, legal theorists have gone to some length to demonstrate how states act as unified rational agents within the international system.' 0 ' A nation's status as a rational actor on the international stage is one possible reason for considering it a rational agent-and consequently, a legal person. This yields a similar result as that of the corporation: a group of biological human beings brought together to form one rational agent. Once again, the conceptual machinery provided by the concept of the person is at the center of a debate about legal rights and-just as before-the diverse elements of the concept stand in some tension with each other. The notion of the person as a biological human being sharply diverges from the notion of the person as a rational agent.
As with multiple personality disorder, one could simply deny the empirical reality (that nation-states exhibit a coherent rational point of view in the same way as corporations) and consequently argue that nationstates should not be considered legal persons. Again, this would be an empirical claim and would not change the fact that international law, whether justified in doing so or not, recognizes nation-states as legal persons. Also, one could claim again that the term personhood is being used as a placeholder to signal the conclusion of an argument about collective rights, or that it is being used to signal an argument by analogy. But even if these objections are accepted, this would simply be further evidence that personhood does not directly ground a rights claim. Attributions of personhood are not doing the logical work of moving the argument forward. The concept of the person cannot be an essential battleground for rights.
II. THE CONCEPT OF THE PERSON AS A CLUSTER CONCEPT
Part I pulled together diverse examples of legal arguments that place the concept of the person at their center. While it may seem difficult to draw together these diverse phenomena into a coherent framework, they are united by one factor-their use of the concept of the person. By harnessing examples from legal controversies in the human rights field, Part I revealed deep strains on the concept. While personhood may be an elastic notion, suitable for use in diverse arenas, the evidence in Part I indicates that it is not nimble enough to ground arguments about the human rights of embryos, fetuses, and children, while simultaneously grounding arguments about animals, corporations, and nation-states. The concept's coherency begins to break down when placed under such extraordinary pressure.
The task of Part II is to develop a conceptual matrix to explain these conflicts. This Part suggests that the concept of the person is a cluster concept, an umbrella term that clusters together diverse and sometimes contradictory notions.
10 2 Objections to this view are presented and dis-102. The idea of a cluster concept is well traveled within legal theory and philosophy. Indeed, it is quite fashionable to argue that a proper analysis of a concept can only proceed if it is recognized as a cluster concept. But this theoretical move has only occasionally been made with the concept of the person. See, e.g., Amdlie Oksenberg Rorty, A Literary Postscript: Characters, Persons, Selves, Individuals, in The Identities of Persons 301, 302 (1976) (noting that "person" is used to "designate the entire class of expressions that refer to the entities we have invented ourselves to be"). However, Rorty missed. The result is a dual understanding: The concept of the person is often central to legal debates about human rights, but its use betrays a deep tension in its components.
A. The Internal Tension Within the Concept of the Person
The concept of the person works well in ordinary discourse when we want to refer to individuals who are, incontrovertibly, persons. This is also true when typical persons appear before the legal system and their status is not questioned. However, the cases outlined in Part I are exceptions and reside at the margins of law and morality. This is important to remember because it explains why the term "person" has survived for so long. The philosopher W.V. Quine once noted that words have only as much precision as our current needs have required and it is foolish to search for greater precision where none exists.
1 0 3 Any attempt to find this precision is bound to dissolve into legislation-i.e., a decision. 10 4 If the concept of the person had broken down in all legal cases it would have been revised, altered, or eliminated. It was not, which suggests that in many situations the legal term is adequate.
But the fact that the concept breaks down in contentious cases is important. The law functions not only to resolve typical cases but also to extend existing concepts and categories to new facts. So, putting pressure on the concept in cases of legal dispute exposes the deep tensions within it. This Note suggests the following explanation for the source of the conflict: The term "person" does not stand for a single concept but rather for a cluster of ideas. In our daily lives, when we have no difficulty picking out persons from nonpersons, the individual components of the cluster are consistent with each other, i.e., there is no conflict between them. But the legal controversies discussed in Part I demonstrate that the law is rife with cases where the components of the cluster pull in opposite directions.
What does it mean to say that our concept of the person is a cluster concept? It is to say that the term is useful shorthand for a collection of more precise-but somewhat theoretical-concepts. Our use of this cluster concept has paved over our conflicting intuitions about its source, its use, and its application. This phenomenon obscures deep disagreements does not explicitly use the term "cluster concept," and does not identify the same subconcepts that are highlighted in this Note. Id.; see also Jens David Ohlin, Personal Identity Without Persons 37-45 (2002) (unpublished Ph.D. dissertation, Columbia University) (on file with the Columbia University Library) (arguing that personhood is a cluster concept and drawing on Rorty's discussion of the historical changes in the concept).
103 about what it means to be a person-disagreements which emerge in human rights discourse. To say that personhood is a cluster concept means that the umbrella concept works just fine sometimes, but that use of the components instead of the umbrella term would promote clearer analysis of the legal issues involved. Although we use the word "person" to pick out these components, which components we are picking out depends on the situation. Sometimes we use the word to talk about rational agents, sometimes to emphasize continuity of consciousness, and sometimes to highlight biological human beings. Most often, though, we use the word to reference two or more of these discrete concepts. For our daily needs, then, the word does remarkably well. It identifies a cluster of concepts that in quotidian discourse we have little need to distinguish. We talk about persons when we want to identify "people" in the vulgar sense of the expression. It does not matter if we are specifically thinking about bodies, minds, or agents, because people are all of these things. But when put under extreme pressure by a contentious legal situation, the concept becomes problematic for the simple reason that it does not stand for just one concept, but for a cluster of concepts that are often linked by contingent fact.
5 B. An Objection: Are the Lower-Level Components Any Better?
A possible objection presents itself at this juncture. This Note has thus far argued that the concept of the person is a cluster concept and that legal controversies about rights erupt when the components conflict with each other. But are the component concepts any better for purposes of legal dispute resolution? There certainly are conflicts about what it means to be a biological human being, to exhibit continuity of consciousness, or to be a rational agent. To continue an example from Part I, there are deep disagreements about the status of the fetus independent of any issues of personhood. Is the fetus a separate biological entity from its mother, or do they constitute a single biological animal? 10 6 Or consider again the case of corporations. An entire field of inquiry is 105. The idea of a cluster concept has some affinity with Wittgenstein's characterization of the concept of a game: It has blurry edges and can be identified only by "family resemblance." In other words, the concept is gathered around a group of similar exemplars, without necessarily having exact or specific criteria for which ones should be included under the concept. See Ludwig Wittgenstein, Philosophical Investigations § § 67-71 (G.E.M. Anscombe trans., Prentice Hall 3d ed. 1958) (1953) .
106. Indeed, these issues were very much part of the discussion initiated by the Roe decision. See devoted to analyzing conflicts about the nature and behavior of rational agents.
10 7 There is hardly unanimity in either case. The analysis presented here does not suggest that the individual component concepts are free from vagueness, imprecision, or outright incoherence. There are indeed preexisting conceptual problems within the components, problems which are under investigation by legal theory and the philosophy of biology, mind, and action respectively. But in pushing the analysis one level down we can excise one source of the conflict-the conflict between the components. While the component concepts might suffer from their own problems (local inconsistencies, vagueness, etc.), they are nonetheless discrete concepts. And discrete concepts, though by no means free of problems, are free from the kind of conflict that can plague a cluster concept.
Consider our intuitions about what it means to be a biological animal. The issue seems rife with vagueness. When a body has an arm replaced it is clearly still the same body. And if all limbs are replaced it is probably still the same body, though the question may be more contentious.
1 08 What if almost all of its body is replaced? At some point, we are likely to think that we are no longer dealing with the same body.
10 9 We have intuitions about the extremes, but in the middle case we have difficulty answering the question. The difficulty is not with our linguistic competence with the concept; rather the concept fails to fit these marginal cases. In essence, it is not that we do not know how to use the word in the middle cases-the problem is with the vagueness of the concept itself. In these middle cases the question might be empty.I 0 So it is clear that the component concepts are not perfect. But this is not evidence that personhood is not a cluster concept. It is not necessary that the components be free from vagueness or any other local inconsistency to accept the suggestion that the concept of the person is a cluster concept. The only requirement is that in recognizing personhood as a cluster concept we diagnose the tension between the components. The recognition that personhood is a cluster concept did not create the vagueness within the component concepts. The vagueness was already there implicitly; now we just see it explicitly. So recognizing that personhood is a cluster concept improves the situation by making clear how the concept actually functions in difficult legal cases. 108. Parfit addresses this issue in a thought experiment called The Physical Spectrum, where scientists create a physical replica of a body with new matter by replacing one at a time an original particle with a replicated particle. Parfit asks at which point in the process a new body comes into existence, ultimately concluding that it may be indeterminate at what point a physical body ceases to be the same physical body. See Parfit, Reasons, supra note 27, at 234-43.
109. Id. at 235. 110. In fact, Parfit notes that "[w]e could not discover what the critical percentage is, by carrying out some of the cases in this imagined spectrum." Id.
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Having explained the evidence in Part I by reconceiving personhood as a cluster concept, this Note now turns to a more generalized, theoretical explanation of how the concept of the person is used in these debates. Therefore, Part III diagnoses the argumentative role played by the concept and suggests that, although central, personhood is ill equipped to perform the task we have delegated to it. The analysis is accomplished by dividing up the arguments into three conceptual categories-each of which represents a different use of the concept. Part IV then explores in what circumstances, if any, it is appropriate to retain personhood for legal reasoning.
III. THREE USES OF THE CONCEPT OF THE PERSON AND THEIR EMPTINESS
We now move from identifying examples of personhood in human rights debates to considering the argumentative role played by the concept. At first glance it would appear that the concept of the person is central and indispensable for making the human rights claims surveyed in Part I. But the argument in this Part challenges this assumption. While the concept is indeed central to human rights discourse, this Note argues that it obscures the very issues it should address. This Note identifies three basic classes of human rights arguments and show how, in all three, the concept of the person carries little of the argumentative load. The first kind of argument interprets personhood as synonymous with biological human beings-this will be referred to as a naturalistic argument. The second argument uses person in a non-naturalistic sense because it goes above and beyond the biological concept. The third argument uses personhood to signal the conclusion of an argument-this is a normative use. Although these three arguments do not necessarily exhaust all possible uses for the concept, they do nonetheless occupy the vast majority of human rights claims about persons. It is therefore conceptually significant that personhood fails to perform strong argumentative work in these three classes. Part IV of this Note then endorses a new analysis and suggests changes to human rights theory.
A. The Naturalistic Conception of the Person as a Biological Human Being
When we look at how the concept of the person was used in the human rights arguments from Part I, there are three different ways to interpret its role. The first is the naturalistic"' conception of the person 111. The label "naturalistic" is meant to invoke the philosophical doctrine of naturalism, or the idea that everything real belongs to the world of nature. A naturalist tends to prefer scientific categories, since natural science is the preferred method for investigating the natural world. A committed naturalist would therefore interpret "person" as synonymous with human beings, since biology's investigation of the natural world deserves a privileged epistemic status. See, e.g., Willard Van Orman Quine, Pursuit of Truth 19 (rev. ed. 1992) (arguing that "our information about the world comes only through impacts on our sensory receptors").
as a biological human being.' 12 It grounds a human rights claim by asserting that the capacities of the biological human being are morally and legally significant and entail certain rights. The structure of the argument is: (a) x is a person; (b) persons have certain characteristics; (c) these characteristics are morally and legally significant; therefore (d) person x is entitled to these rights. And what it means to be a person is cashed out as roughly synonymous with a biological human being.
There are two reasons why the structure of this argument is problematic. First, the real conceptual work is not being done by personhood at all-the lower-level notion of the biological human being is carrying the argumentative load. Since biological human beings have characteristics that are morally and legally significant, biological human beings deserve human rights. The biological concept is grounding the claim-not the concept of the person-so it is the lower-level facts that are significant for human rights. This does not by itself suggest that the naturalistic conception of persons is wrong. What it does suggest, though, is that if this analysis of personhood is correct, then the concept is less important for human rights than one might have thought. What really matters for purposes of settling a human rights claim is the biological concept of the human being.
Second, interpreting the concept of the person as essentially biological leaves out too many instances where we may want to ascribe rights, for example, to organizations,'" 3 corporations,' 1 4 or nation-states. 1 15 We would then be obliged to offer a completely independent basis for granting rights to those entities. One might respond that we should ascribe rights to these other entities on a different basis. In other words, corporations might have rights regardless of their status as persons." t 6 While this is certainly a plausible avenue, it suggests, once again, that the concept of the person adds little to the concept of the human being, i.e., the biological concept is doing all of the work here. It also produces the uncomfortable situation of arguing whether someone is a person in order to deter-112. Several philosophers have argued forcefully that the concept of the person should be organized exclusively around the biological concept of the human being or that personal identity should be analyzed exclusively in terms of bodily identity. [
1 17 This is precisely the kind of reasoning that seems backward because it is the underlying facts that are morally important for human rights, not the upper-level fact of personhood. This Note's argument does not require adopting the position that the biological concept of the human being is the ultimate ground of personhood. Rather, the argument is simply that ifpersonhood is ultimately reducible to a biological notion, then two consequences follow. First, personhood cannot be used, as it is now, in scenarios that exceed the biological paradigm, e.g., corporations, nation-states, and even multiple personalities. Second, if personhood is defined in purely biological terms, personhood cannot play a greater logical role than the underlying biological concept. This would not be a radical conclusion-it would simply clarify that personhood does not directly ground a rights based argument.
B. A Non-Naturalistic Conception of Persons
The second way to interpret the concept of the person in a human rights argument is non-naturalistically. "Non-naturalistic" means that the concept is broader and more expansive than the biological notion of the human being, and indeed, not organized around biology at all. To understand the concept of the person in this way, it must be organized around the principle of rational agency, 1 18 psychology, or cognitive properties, suggesting that personhood is linked to the properties of rational agency rather than the properties of a single biological human body. This is an expansive reading of the concept of the person.
119
The benefit of this view is its power to ascribe rights to group agents such as corporations and nation-states. The expansive reading allows greater flexibility in attributing human rights because the concept of the person is not limited to biological human beings. Rational agents that do not correspond one-to-one with biological human beings are entitled to rights, which accords with common sense intuitions about the rights of 117. See Quine, Book Review, supra note 103, at 490. The problem is that such socalled "investigations" inevitably become an exercise in legislation. In other words, at a certain point, trying to find out whether someone meets the metaphysical criteria for personhood might just degenerate into an ethical decision as to who should be considered a person. Cf. Ronald Dworkin, Law's Empire 42 (1986) (distinguishing cases of genuine legal debate and cases of arbitrary linedrawing).
118. The agency criterion is also advocated by Korsgaard. See Christine M. Korsgaard, Personal Identity and the Unity of Agency: A Kantian Response to Parfit, 18 Phil. & Pub. Aff. 101, 109-15 (1989). Korsgaard emphasizes that rational agents are committed to life plans that require rational unity over time, although she does not explicitly endorse the possibility that corporations and other group entities could meet her Kantian standard.
119. This view is echoed in Rovane, supra note 74, at 71-72. By arguing for the view that persons are agents (and who are capable of engaging in agency-regarding relations), Rovane recognizes the possibility that one biological human being may contain more than one rational agent, or conversely, that one rational agent may contain more than one human being (as is the case with a corporation). Id. at 137-42.
group agents (such as corporations). 20 But the non-naturalistic conception has a downside because it violates common sense in one important regard: We generally assume that the concept of the person has something to do with biological human beings and entirely untying the two concepts strains credulity.
1
In any case, when the non-naturalistic conception of the person is deployed in a human rights argument, once again a lower-level concept is doing the real argumentative work-in this case, the concept of rational agency. If a human rights argument relies on such a theory, it seems clear that the moral urgency comes not from the concept of the person but from the lower-level implications of what it means to be an agent.
122
Rational agency is morally relevant because it entails certain claims about the human rights necessary to exercise that agency. 123 There is nothing that the concept of the person adds to the concept of the rational agent. Once again, the concept of the person proves dispensable.
One might object that the above analysis misses an entirely different-yet compelling-non-naturalistic view of the person: the idea of a biological human being animated by a soul. While this is a minority view in the philosophical literature, 24 and legal analysis rarely makes much use of it, the view remains a powerful account for a sizeable percentage of the population with a religious outlook. 125 Undoubtedly this view is non-120. This also accords with their rational deliberative structure. See Pettit, supra note 87, at 448.
121. The literature on personal identity includes several examples where intuition supports the theory that the concept of the person must have something to do with our bodies. See, eg., Williams, Bodies, supra note 112, at 70 (suggesting position that persons "form a class of material bodies"). But see Rovane, supra note 74, at 40-45 (arguing that scholarly literature as a whole demonstrates that our intuitions about these thought experiments are inherently conflicted).
122. For example, Alan Gewirth's derivation of rights appeals exclusively to the properties of persons having to do with rational and moral agency. Alan Gewirth, Reason and Morality 48-50 (1978).
123. Arguably, the inherent rights found by both Kant and Rawls stem from a person's capacity to engage in rational or moral agency. For Kant, an agent's capacity to reason in accordance with the categorical imperative marks him or her with dignity in the Kingdom of Ends; individuals who participate in universal human legislation are afforded this protection. See Kant, Grounding, supra note 62, at 39-40. For Rawls, a rational agent's position as a bargainer in the social contract yields a social order that respects his or her rights; creatures without the rational sophistication to bargain at the social contract table are not parties to the contract and are not, properly speaking, appropriate subjects for moral rights. See John Rawls, A Theory of Justice 123 (rev. ed. 1999) (discussing assumption that "persons in the original position are rational"); see also Gewirth, supra note 122, at 63 (arguing that rational agents must be committed to the view that they have a right to the means necessary to achieve their ultimate goals).
124. Cf. Richard Swinbume, Personal Identity: The Dualist Theory, in Personal Identity 1, 27 (Sidney Shoemaker & Richard Swinburne eds., 1984) (arguing that persons are composed of material and immaterial substance).
125. See, e.g., Roe v. Wade, 410 U.S. 113, 133 (1973) (noting that English common law dealt with abortion by permitting it up to the point when the fetus became a person by being infused with a soul).
naturalistic, because it views the person as more than mere biology, but rather a biological component animated by divine substance. 126 Indeed, many religious individuals might negotiate the difficult moral terrain of the scenarios in Part I by asking whether the entity in question still has a soul. There is much that could be said at this point about the validity of these religious views. However, the argument presented here does not require a deeper consideration of them. Consider, for the sake of argument, that the religious view of persons is correct. If persons are biological bodies with animated souls, this suggests that the moral worth of the person would be a function of their soul-the divine substance within. Regardless of the truth of this claim, it suggests yet again that personhood cannot be the absolute foundation. The soul is the real engine of this argument.
C. Personhood as a Purely Normative Concept
There is, of course, a third alternative: The concept of the person is a completely normative determination, so when we ascribe the predicate of legal personhood we do nothing more than recognize an entity as a valid object of legal concern. This third alternative suggests that we have completely misunderstood how the concept works in a human rights argument. We do not determine that an entity is a person first and then chart the moral and legal consequences of that ascription later. Rather, the ascription of personhood is nothing but our declaration that an entity is a valid object of our moral concern. In other words, personhood is a moral and legal concept all the way down (as opposed to a metaphysical concept with legal consequences). We do not ascribe human rights because an entity is a person-it is a person because we ascribe human rights to it. We have it all backwards.
For example, human rights theorists sometimes draw a distinction between natural and legal persons.
127 This is common when discussing the legal rights of corporations and other group entities.
12 8 Also, some human rights instruments make explicit reference to legal persons when attributing rights to corporations or labor unions.
129 This is a perfect example of legal personhood as a purely normative concept. Since the corporation is a valid subject of human rights-e.g., it deserves the right 126. Descartes, supra note 22, at 126-29 (concluding that God is the ultimate cause of the human mind).
127. The distinction goes back at least as far as Hobbes, if not farther. See Thomas Hobbes, Leviathan 88 (Richard E. Flathman & David Johnston eds., Norton 1997) (1651) (noting distinction between natural and "Artificiall [sic]" or "Feigned" persons).
128. See, e.g., French, supra note 90, at 33 (discussing legal personhood of corporations separately from "moral and metaphysical matters"); Scruton, supra note 90, at 259 (discussing law's conferral of legal personality to a corporation "so as to conduct its affairs as an independent legal entity"); supra Part I.G (discussing states as group persons). to property-then corporations deserve to be called persons. The designation has no additional meaning.
There is nothing wrong with this alternative analysis, although it demonstrates-once again-that the concept of the person is grounding little of the argument. If all that being a person means is that one can be a valid subject of human rights, then one cannot turn around and justify that ascription by appealing to an entity's personhood (on pain of vicious circularity). The concept of the person is just a placeholder for moral or legal concern. But if that is the case, it cannot simultaneously serve as a reason for moral concern. The reasons must be external to the concept of the person. The reason-giving force in the argument is being supplied by the underlying reasons for ascribing personhood in the first place. So under this third alternative, the concept of the person still plays little role in moving the argument forward.
D. A Common Diagnosis
We then arrive at a common diagnosis for why the concept of the person is dispensable in all three possibilities: It is the underlying facts of personhood-not personhood itself-that are morally and legally important for human rights. This does not mean that personhood is empty or should be eliminated from the lexicon of human rights dialogue, only that the concept is shouldering little of the argumentative weight. But it is important not to exaggerate this claim. To say that a concept is entirely empty is a much stronger claim than the one made here. The concept of the person-or at least the different versions examined here-has some conceptual content. But the analysis does suggest that personhood should not be the central battleground for human rights discourse. These claims deserve further explanation.
1. The Argument from Below. -Derek Parfit has defended a version of this argument called the Argument from Below. 130 Although he used the Argument from Below to slightly different effect, the underlying rationale is the same. Parfit has argued that "whenever there are facts at different levels, it is always the lowest-level facts which matter."' 131 There are several examples with which to explain the Argument from Below, taken from many subject areas other than the concept of the person. Being married consists in certain lower-level facts: living together under one roof in a committed romantic or sexual relationship, the intention to raise a family together, the pooling of financial resources, or some combi- THE CONCEPT OF THE PERSON nation of the above. 132 When considering such things as spousal rights (such as inheritance 133 or medical insurance for dependents 134 ), many would argue that the lower-level facts matter most. In other words, marriage consists solely of certain lower-level facts (like living together in a committed romantic relationship), and those who fulfill these facts should receive these rights even in the absence of a marriage certificate. When states recognize common law marriages in the absence of a marriage ceremony, they are invoking reasoning similar to the Argument from Below.
13 5 The assumption behind common law marriages is that the lower-level facts are important and the higher-level fact of getting married is significant only insofar as it usually consists in these lower-level facts. 136 The concept of the person may be similar. Just as being married simply consists in certain other facts, so too being a person just consists in certain other facts. In the former case these other facts are that two people live together in a particular domestic arrangement. In the latter case, these other facts are about biological human beings, rational agents, and psychology. In both cases, it is surely the lower-level facts that are legally significant for human rights. Just as it would be perilous to ignore those lower-level facts in the absence of a marriage certificate (as one might be tempted to do if one looked solely at the higher-level fact), so too would it be perilous to think that being a person has an intrinsic importance over and above the facts that constitute it (such as being a biological human being or a rational agent). Since it is the lower-level facts that are important, the concept of the person itself cannot be necessary for human rights.
2. The Argument from Above. -The Argument from Below is not without its critics. For example, the philosopher Mark Johnston has argued that the Argument from Below leaves Parfit vulnerable to a charge of nihilism.
1 3 7 Johnston's objection uses an example from metaphysics. Say, for example, that a scientific view of the world is correct and everything that exists is created from physical particles; this doctrine is called physicalism. If physicalism is true, then every fact about the world just consists of facts about physical particles. But here is where the difficulty arises, according to Johnston. Individual physical particles are rather insignificant in themselves; they are significant only insofar as they constitute the larger objects of our social existence. According to the doctrine of physicalism, however, everything is reducible to physical particles, so nothing matters at all. That is why, according to Johnston, Parfit's argument runs the risk of degenerating into nihilism.
138
The objection demands a response. 139 Parfit makes a distinction between reductionism about what exists and reductionism about facts.
140
Reductionism about what exists is an ontological theory, which is to say that it is a point about the ultimate furniture of the universe. 141 This kind of reductionism argues that some upper-level entities do not exist at all-the only things that truly exist are the lower-level entities that compose them. Contrast this with reductionism about facts, which means that some facts can be (and perhaps ought to be) reduced to other facts.
142
So reductionism about what exists is ontological, while reductionism about facts is conceptual. Parfit's point is that the former does not entail the latter; while physicalism dictates that everything is composed of particles, it might not be the case that all facts can be reduced to facts about particles.' 43 For example, one could coherently claim that while corporations are just composed of individual human beings, it is not the case that all facts about corporations can be reduced to facts about individual human beings. [Vol. 105:209 not entail the view that nothing matters. This rehabilitates the Argument from Below in the face of Johnston's objection.
3. The Argument from Below Applied to Persons. -The Argument from Below certainly does not apply universally, regardless of the subject matter or the kinds of facts at issue. For example, facts about corporations need not always be reduced to facts about their members. It would be wrong to suggest that whenever there are facts at different levels, the upper-level facts must be disregarded in favor of the lower-level facts. But one can respond to this objection by noting, along with Parfit, that merely conceptual facts cannot be intrinsically important. "What matters is reality, not how it is described," he writes.
14 5 For conceptual facts, what matters are the lower-level facts that constitute them. And merely conceptual facts cannot, by themselves, carry moral or legal significance.
146
Personhood is just such a conceptual fact because what it means to be a person can be reduced to facts about biological human beings, rational agents, and psychology. Personhood has no objective content above and beyond these facts.
A Parfitian Argument from Below for persons would run like this:
147
Being a person just consists in x (where x is being a human being and a rational agent with unity of consciousness). Since being a person just consists in x, then being a person is a mere conceptual fact. However, her status as a biological animal is unchanged. 15 4 Is she dead? Is she still the same person?
On the view being explored, being a person is a mere conceptual fact because it consists solely in lower-level facts, such as those described in Eulo. Answering the metaphysical questions (e.g., is she a person?) will not help us decide if the victim is a valid subject of human rights, since we already have the information we need. And it is these facts that are important, not whether the term "person" applies. What matters is reality and not how we describe it. The Argument from Below, therefore, clearly supports this analysis of personhood.
In contentious cases we often ask ourselves if the victim is a person and we take these discussions to be about something more than just the proper use of a linguistic term. We think of these questions as crucial and worthy of civic debate. 155 And they are-but only because such questions are shorthand for asking if the object in question is an appropriate object of moral concern. Having antecedently assumed that it is persons that are the appropriate objects of moral concern, we frame our dialogue in the language of personhood as a way of deciding how we should treat someone. If we conclude that someone deserves moral treatment, we call her a person. If we do not, then we choose an alternate concept. This is an example of the purely normative use of the concept described in Part III.C.
But no intrinsic importance derives from our use of this label. What is important is reality, not how we describe it. The different answers (i.e., yes, this is a person, or no, this is not) are not different ways the world might be. The difference is merely conceptual. And because the difference is conceptual, the Argument from Below applies and the importance flows upward. Personhood is important only because it constitutes being a biological human being, with continuity of consciousness, and rational agency. But the essential importance derives from these lowerlevel facts. 156 If we know these lower-level facts, we know everything that [Vol. 105:209 matters for legal theory. Given this, the concept of the person cannot be truly necessary for human rights. It is the lower-level facts of personhood that are truly necessary.
As stated before, the Argument from Below can be countered with the Argument from Above. For example, one might claim that it is the official act of getting married that lends significance to the lower-level facts of living together in a committed, romantic relationship. The official act is important because it codifies the relationship publicly and the lower-level facts of marriage derive their importance from above. Also, one might argue that the lower facts of being a human being or a rational agent are only important because they constitute being a person. But this seems less plausible in both examples.
15 7 When pressed for answers about the reasons for this importance, we eventually make reference to the lower-level facts.
Of course, the Argument from Above and the Argument from Below are not the only possible ways to parse the issue. A third interpretation is offered in Part IV that finds a middle ground. This interpretation is developed by advancing Professor Felix Cohen's well-known critique of "metaphysical" concepts in legal reasoningl 5 8 -as well as Professor Jeremy Waldron's response to it' 59 -and then applying the resulting lessons to our current analysis of personhood.
IV. THE EXPLANATORY CIRCLE OF THE CONCEPT OF THE PERSON
This Part points toward a solution by considering Professor Felix Cohen's famous criticism of metaphysical legal concepts 160 and applying it to the concept of the person. It then harnesses Professor Jeremy Waldron's response to Cohen that legal concepts must be viewed holistically; Waldron suggests that Cohen's so-called "metaphysical concepts" often play a key role in charting the logical consequences of our legal views and rooting out inconsistencies within them.
16 1 While Waldron's response is endorsed, an application of his standard to the concept of the person suggests that the lower-level components achieve greater systematicity than the upper-level concept. Finally, the analysis turns to the practical 157. This does not necessarily imply that we should do away with the concept of the person and banish it from our pantheon of legal concepts. One might argue that since the importance flows from the lower-level facts, eliminating the higher-level term is required. But this is a stronger claim and it would require much stronger evidence. There might be many reasons why a concept is useful, independent of the considerations discussed here. For example, a concept might have rhetorical force in political contexts. The analysis presented in this Note demonstrates simply that the concept of the person is performing little of the argumentative work. For a fuller examination of this issue, see infra Part IV.C.
158. consequences for human rights discourse. Since some of the most contentious arguments about human rights deal with cases where one or more of these components are absent, legal arguments about human rights should avoid taking a definition of personhood as a starting point.
162
A. Cohen's "Transcendental Nonsense"
Cohen's famous rejection of theoretical legal terminology provides the perfect framework for judging the concept of the person and its deficiencies, as identified in the previous two Parts of this Note. 163 Indeed, Cohen even used corporate personhood as an example of the "supernatural" ideas that plagued jurisprudence. These concepts were "infecting" legal theory because they could not be defined through experience.
1 6 5 Cohen argued that these metaphysical concepts distract judges from seeing that their decisions are based on social policy, economics, and other extralegal considerations. More significantly, though, the metaphysical concepts hold the promise of what is inevitably an elusive possibility: furnishing a useful explanation for judicial decisions.' 66 As argued in this Note, the concept of the person is an excellent candidate for inclusion in Cohen's "special branch of the science of transcendental nonsense"' 67 for the same reason announced by Cohen: The metaphysical concept, despite appearances, furnishes no reasons for adopting the conclusion of the argument. 168 In other words, it does little of the argumentative work. To illustrate, Cohen parodies metaphysical concepts by invoking Moliere: Opium makes you sleepy because it has a dormitive principle. 169 This is absurd, of course, because it is precisely the dormitive principle that we seek to explain. Inspired by Cohen, much of the same objection could be deployed against the concept of the person: It cannot serve as the foundation for human rights because it is personhood itself that requires explanation. We seek a deeper understanding of what it means to be a person and we cannot simply appeal to the principle of personhood as a satisfactory response. [Vol. 105:209
B. Waldron's Explanatory Circle
Cohen's analysis is subject to rebuttal-and it is important to understand the strength of the rebuttal to properly diagnose our problems with the concept of the person. In a powerful response to Cohen's framework, Waldron notes that the problem with the "metaphysical" concepts disparaged by Cohen is not their circularity-the problem is that the explanation runs in a very tight circle. 170 Given that we can only understand legal concepts holistically, the issue of circularity per se is a canard. It is the diameter of the explanatory circle that distinguishes the benignly circular from the viciously circular, according to Waldron.1 71 The diameter of the explanatory circle in modern physics is extremely large, while the "dormitive principle" of Molilre's opium belongs to a circle that is so absurdly tight that it furnishes no explanation at all. 1. Waldron's Holism Applied to Persons. -While Waldron presents his argument as a general rebuttal to Cohen's critique, one can see how it applies to the concept of the person. Employing the Waldron rebuttal, one might say that the concept of the person enforces systematicity in legal reasoning, forcing us to recognize that a shift in one area of our jurisprudence-say, declaring a corporation a person for purposes of property rights-might have logical consequences for other areas of our jurisprudence that are conceptually linked-say, making corporations criminally or civilly responsible for their actions.
1 73 The concept raises a red flag, as it were, to alert us to possible areas of inconsistency or contradiction. 174 It might be wrong to grant one right to an entity by deeming it a person while at the same time denying its personhood in other areas of the law, on pain of contradiction or hypocrisy. 175 The systematicity imposed by the concept of the person prevents us from making these purely local transformations to our jurisprudence at the expense of overall coherence.
2. The Lower-Level Concepts Achieve the Greatest Systematicity. -The analysis presented in this Note departs in a significant fashion from Waldron's general position. Whenever a series of concepts appears in an explanatory circle, one has to make a decision about which concepts belong in the circle. Only the right concepts will yield a circle wide enough to produce real explanatory results. If a concept is too unwieldy it might 170. Waldron, supra note 159, at 50-51. 171. Id. at 21. 172. A dictionary is another classic example of an explanatory system that is not viciously circular. Each word in the dictionary is defined relative to other words in the dictionary, creating a system of meaning that can only be understood holistically. But the dictionary's circularity is not vicious because the circle is large enough to yield real explanations as to the meaning of words.
173. French, supra note 90, at 173-86. 174. Waldron, supra note 159, at 23. 175. Rovane makes a similar point when she concludes that persons "stand in a certain distinctively interpersonal ethical relation to one another-one that they cannot escape except through hypocritical prejudice." Rovane, supra note 74, at 73. achieve systematicity at the expense of giving precise answers. On the other hand, achieving coherence in a conceptual system will only be possible if one chooses the concepts wisely.
176 Any decision about concept choice must weigh these two factors.
While the Waldron standard is correct, the evidence from Part I indicates that the concept of the person does not meet his standard. The concept falls victim to serious problems: It demands a synthesis of diverse legal issues that should not be synthesized together. This results in an imprecise concept that is too close for comfort to Moliere's dormitive principle. A single umbrella houses such diverse ideas as biological human beings, rational agency, and a psychological point of view on the world. And these subconcepts do not necessarily converge. In fact, as the examples provided in Part I make clear, human rights discourse becomes most contentious in cases where the components diverge.
Still, systematic connections can and should be made among the components of the concept of the person. 177 The biological concept of the human being has obvious consequences for rational agency and the biological nature of human beings may determine, in part, their psychological point of view on the world. 178 But these concepts are not necessarily related in a single concept that has unified consequences across the jurisprudential spectrum. Indeed, the survey of the field presented in Part I of this Note suggests otherwise. Personhood is just as likely to spread conceptual mischief across the legal spectrum as it is to provide illuminating conceptual linkages. This should be no surprise. How can the legal dilemmas over embryos, corporations, and patients with multiple personalities all be solved with the same concept?
Dealing directly with the lower-level components will yield concrete advantages for legal reasoning. First, it will become clear that there could be more than one source for human rights; not all rights must flow from the same conceptual spring. 179 For example, biological human beings and rational agents might have different rights. Individual human beings and corporations need not be treated the same. Second, lawyers charged 176. For example, in the philosophy of science there are well-debated criteria for which concepts should be used in scientific theories. See Ernest Nagel, The Structure of Science 148 (1979) (discussing role of theoretical terms and concepts in experimental science). There ought to be equally rigorous criteria when determining which concepts we admit into our legal theory.
177. This point concedes some of the ground to Wiggins and other naturalists who believe that the concept of the person must be organized around the biological notion and that the components necessarily coincide. See Wiggins, supra note 25, at 194. However, recognizing that there are systematic connections does not require going the full route and enshrining an essential connection under the rubric of personhood. See supra notes 111-112 and accompanying text.
178. See generally Olson, supra note 112. 179. See Loren E. Lomasky, Persons, Rights, and the Moral Community 39-40 (1987) (arguing that rights should be granted to beings who pursue rational projects and beings who stand in a social relation to project pursuers). Lomasky calls this kind of moral theory "multivalent." Id.
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with drafting human rights instruments must carefully decide which concepts they select to ground each right asserted in the document. In general, a concept should wear its theoretical significance on its sleeve. When it comes time to apply the concept in legal arguments, the concept should be transparent enough to reveal how it moves the argument forward. Spurious arguments thrive in the absence of transparency.
C. Final Objections
There are two final objections to the position outlined in this Noteone theoretical and the other practical. The first argues that conceptual difficulties at the margins of a legal concept are no reason to revise or eliminate it, especially if the concept does well in the majority of cases. The second objection argues that elimination of the concept will deprive human rights activism of its profound rhetorical force.
1. The Quarantine Objection. -According to the first objection, the concept of the person performs remarkably well in almost every situation. When walking down a street, the language of personhood is completely adequate for picking out, and interacting with, the average passerby.
There are no problems in ninety-nine percent of the cases because all of the components-rational agency, biological human beings, and unity of consciousness-almost always coincide. The cases cited in Part I are truly marginal. 180 Consequently, the concept's failure at the margins is no reason to abandon, revise, or eliminate it from legal reasoning. Personhood's breakdown in difficult cases can be quarantined from the majority of successful cases, and only local modifications to the concept are justified in those rare cases.
But this objection falsely assumes that the above analysis requires removing the concept of the person from legal reasoning. One might have thought that our previous analysis of personhood as a cluster concept required its elimination from human rights discourse. While cluster concepts are often ripe for elimination, their status as cluster concepts alone does not demand such unequivocal action. It is tempting to conclude that the structure of all cluster concepts is such that the higher-level concept is not "real" and that the relative precision of the lower-level concepts gives them a better claim for inclusion in our ontology. But this is a false assumption. Use of the terms "higher" and "lower" should not be read to mean that the "lower" concepts are somehow-by definition-more fundamental, more real, or ontologically prior. The relationship between the higher and lower concepts in the cluster is more subtle. Personhood brings together a cluster of related ideas that reside in close proximity in legal reasoning. In many cases it might be wise to pursue legal reasoning without the language of personhood and with the deeper components instead. But the decision ought to be based on conceptual utility-i.e., 180 . See supra Part I.A-G. which concepts are nimble enough to facilitate systematicity in legal thinking.
Nor does personhood's status as a cluster concept mean that our use of the word in legal reasoning is nonsensical. Sometimes theorists label an idea a "cluster concept" when they want to accuse it of outright incoherence. This leads to the semantic conclusion that uttering the phrase "person" is literally meaningless because its sense cannot be ascertained. This is a strong claim in the philosophy of language that, if borne out, usually necessitates revision or elimination of the concept. But this Note does not advance that claim. Instead, this Note has suggested that personhood brings together a diverse group of subordinate concepts that coincide in daily life but diverge in controversial legal cases. As a consequence, it cannot serve as the foundation for a human rights claim. But the word is not meaningless.
2. The Rhetorical Force of Personhood. -The concept of the person has another advantage for legal reasoning that cautions against abandoning it too quickly. Groups demanding human rights have not only used the concept of the person to achieve remarkable change, they may consider the concept essential to that rhetoric. Arguably, depriving human rights activists of the rhetorical force of the concept will hamper their ability to argue for progressive political reform. Simply put, the concept of the person retains a certain intuitive force not captured by other concepts at our disposal. So even if our use of the concept lacks logical clarity, it makes up for it with rhetorical appeal.
However, nothing in this argument requires that we eliminate personhood and describe legal reality in strictly nonperson terms. In fact, human rights activists can still make their claims on behalf of persons. This Note simply suggests that theorists should be more aware of the real motivating force behind their arguments, so that they offer real reasons for their legal conclusions, as opposed to resorting to question-begging terminology. Furthermore, we can revise our legal reasoning in a way that does not impact the human rights theorist. It makes little sense to develop a full-blown account of personhood first and then track its implications for human rights. Theorists can look to the lower-level facts and debate their legal relevance directly. However, once they complete this legal reasoning, nothing suggests that activists cannot press their claims in the political arena armed with the rhetorical force of the concept of the person.
CONCLUSION
This Note argues that the concept of the person, while seemingly at the center of human rights discourse, performs little of the heavy theoretical work. In addition to cataloguing the wide range of arguments that appeal to personhood, this Note analyzes the performance of the concept in specific human rights arguments. The analysis yields the following insight: Personhood is a placeholder for deeper concepts that ground our [Vol. 105:209 moral intuitions about human rights. Consequently, human rights arguments are obscured by their reliance on the concept of the person.
But we need not completely banish the concept from legal reasoning. Rather, this Note seeks to replace one set of questions about persons and personhood (and their implications for human rights) with a new set of questions about biological human beings, consciousness, and rational agency. Although the vocabulary of personhood is deeply entrenched in legal reasoning, this Note demonstrates that applied legal reasoning must be more sensitive to its reliance on the deeper elements of personhood. Understanding the role played by the deeper components-and consequently embracing the new questions-will increase the conceptual clarity of human rights discourse.
